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Form No.(J)3 
HEADING OF JUDGMENT ON APPEAL 

 District :: Nalbari 
 

 

IN THE COURT OF CIVIL JUDGE ::::::::::::::::::::NALBARI 

 
 
Present :  Himakshi Thakuria Buragohain            

   Civil Judge  

   Nalbari. 

 

 

   Saturday, the 31st day of March, 2018 

 

 

   TITLE APPEAL No. 12/17 
 

                    
From the Judgment & Decree dated 19-04-17 passed by Learned Munsiff No.1, 

Nalbari in Title Suit No.97/12. 

 
 

1. Md. Putul Ali 

        2. Mrs. Laila Begum 

  
------Defendants/Appellants      

 
              - VS  - 
 
 

Sri Dharitri Das 
 
              -------Plaintiff/Respondent 

 
 
 
This appeal having been heard on 16-03-2018 in presence of :-  
 

Advocate for the Appellants :- Mr. Champak Dutta. 

 

Advocate for the Respondents :-  Mr. Manoranjan Bhattacharya. 
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TITLE APPEAL No. 12/17 
 
 

         J   U   D   G   M   E   N   T     A  N  D    O  R  D  E  R 

  
 
1. The judgment and decree dated 19/04/17 passed by the Ld. Munsiff 

No.1, Nalbari i/c with T.S. No.97/12, are the subject matter under challenge in 

this present Civil first appeal.  

 

2. Being highly dissatisfied and aggrieved with the Judgment delivered in 

T.S. No.97/12  which was decreed in favor of the plaintiff vide the Judgment 

and decree dated 19/04/17 passed by the Ld. Munsiff No.1, Nalbari, the 

defendant as appellant has preferred the instant appeal on the following 

grounds:- 

 

G  R  O  U  N  D  S 

 

a) That the learned Munsiff committed gave error of law and facts in 

passing the impugned judgment and decree and as such the same are liable to 

be set aside and reversed. 

 

b) That the learned Munsiff failed to appreciate the evidence on record, 

misconceived and misconstructed law and facts, did not apply her judicial mind 

and as such the impugned judgment and decree are bad in law and liable to 

be set aside. 

 

c) That the learned Munsiff failed to understand the real controversy 

between the parties and as such the impugned judgment and decree are bad 

in law and liable to be set aside. 
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d) That the learned Munsiff ought to have decided all the issues in favor of 

the appellants and against the respondent and the decisions on issues are 

erroneous. 

 

e) That the finding of facts by the learned Munsiff is wholly eroneous and 

as such the impugned judgment and decree are highly illegal and liable to be 

set aside. 

 

f) That the learned Munsiff failed to properly persue and discuss the 

materials and evidence on record and as such the impugned judgment and 

decree are vitiated and not sustainable. 

 

g)  That the learned Munsiff decided the suit in a casual and cursory 

manner and the impugned judgment and decree are not passed in accordance 

with law and the same are liable to be set aside. 

 

h) That the suit of the plaintiff is a suit for partition and the trial court is 

duty bound to determine the shares of the co-sharers and as such the 

impugned judgment is bad in law and liable to be set aside. 

 

i) That it is settled law that in a suit for declaration of right, title, interest 

and partition the plaintiff is to prove the title. 

 

j) That the plaintiff shown to have exhibited some documents in her 

evidence on affidavit as PW-1 but no other document/documents except the 

certified copy of the Jamabandi, Exhibit-1 was admitted in evidence and 

accordingly the learned Munsiff made endorsement on the Exhibit-1 only. 

 

k) That the plaintiff failed to establish her title  on the suit land and it is 

settled law that the entries in Jamabandi are not proof of title and as such the 

impugned judgment and decree are not sustainable. 
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l) That the plaintiff filed a petition under the provisions of order 18 Rule 

18 of CPC praying for inspection of the suit land by the Hon'ble Court and the 

court of Munsiff passed order dated 29-04-16 on the said petition requiring the 

Circle Officer, Nalbari Revenue Circle to conduct a local inspection through the 

Lot Mandal, which is not warranted in the eye of law and as such the 

impugned judgment and decree is vitiated and liable to be set aside. 

 

m) That the Lot Mandal was examined as CW-1 and the learned Munsiff 

placed undue reliance on the observations made by the said witness and as 

such the impugned judgment and decree is not sustainable. 

 

n) That it is also settled law that the judgment of a court should not be 

based solely on the observations made on local inspection and as such the 

impugned judgment and decree are bad in law and liable to be set aside. 

 

o) That as per the order passed by the court below the issues were 

framed, but in the case record no issues could have been seen by the  

appellants and the decisions made by the court below by clubbing the issue 

numbers 2/3/4/5/6 are wholly erroneous and perverse and the same is liable 

to be said aside.  

 

p) That the learned Munsiff ignored the vital point of evidence appeared in 

Exhibit- “Ka”. That, in Exhibit-”Ka” the following recital had been made which 

will speak the truth. 

 

3. On the above grounds the appellant has prayed for setting aside the 

impugned judgment and decree. After admitting the appeal the record of T.S. 

No.97/12 was called for and the same was received. 

 

4. On appraisement of the original case record, it appears that the plaintiff 

has filed the suit for right, title and interest, confirmation of possession, 

partition and permanent injunction over the suit land. 



5 

 

 

5. The plaintiff case interalia is that, land described in schedule “Kha” is 

the suit land. The plaintiff had purchased the suit land along with one Assam 

type house on 01.12.05 from the original owner Md. Motiur Rahman and since 

then, the plaintiff has been possessing the suit land by constructing a new 

house. There are boundary walls in the four sides of the suit land. It is the 

case of the plaintiff that towards the northern side of the plaintiff's land, 

defendant no.1 has got 1 katha 8 lechas of land where the defendant and his 

family resides and towards the eastern side of the plaintiff's land, there is land 

of defendant no.15 measuring 1 katha. The defendant no.1 and defendant 

no.15 purchased land from defendant no.3 Majnul Haque. Defendant no.4 

Motiur Rahman purchased 11 lechas of land from Majnul Haque and that 11 

lechas land was purchased by the plaintiff by a registered sale deed. There is a 

road measuring 4 ft. 9 inch broad by side of the wall which is situated towards 

the southern side of the land of defendant no.15. The plaintiff has to use that 

land for reaching her house from PWD road. It is stated that defendant no.1 

and 2 are husband and wife. Defendant no.2 by making a false allegation that 

there is a road over the courtyard of the plaintiff's land filed a case 59M/08 

and learned ADM passed an order dated 03.05.10 in favor of the plaintiff. 

Thereafter, defendant no.2 filed a revision petition before the District & 

Sessions Judge and order dated 03.05.10 was set aside. The next day i.e. on 

05.01.12 defendant no.1 and 2 entered upon the “Kha” schedule land and by 

denying the right, title and interest of the plaintiff broke open a portion of wall 

about 5 ft. and attached a tin door and since then, the defendants have been 

using the land of the plaintiff as a way to reach the main road. Hence, this 

case. 

 

6. The defendant no.1 and 2 filed written statement stating inter-alia that 

there is no cause of action and that the suit is not maintainable. Defendants 

stated that about 22 to 25 years ago, they have purchased 1 katha 8 lechas 

land in the year 1990 and 2004 by registered sale deed no.2454 and 319 from 

original owner Majnul Haque. In the year 2005 Motiur Rahman purchased 11 

lechas land from Majnul Haque. The defendant stated that the road which is 
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mentioned in paragraph 3 of the plaint is not the way to access the main road 

by the plaintiff as there is a municipality road towards the eastern side of the 

plaintiff's land. The defendants purchased their land by executing registered 

sale deed, it was clearly mentioned in the sale deed by Majnul Haque that the 

road which is mentioned above shall be used by the defendant. The road has 

been mentioned in the sale deed which was executed in the year 2004. 

Moreover, in the sale deed which was executed in 2005 by which Motiur 

Rahman purchased the land, the above mentioned road has been described in 

the sale deed and it was stated that the road shall be excluded from the 

plaintiff's purchased land. Hence, the plaintiff is not entitled to file a case in 

respect of the above mentioned road and that the plaintiff is not entitled to 

any relief.  

 

7. Upon pleadings of the parties learned trial court has framed the 

following issues: 

 

I  S  S  U  E  S 

 

i) Whether there is any cause of action for the suit? 

 

ii) Whether there is any mention about any road in the sale deed of 

the defendant as well as the sale deed of the plaintiff? 

 

iii) Whether the defendants have destroyed a portion of the wall 

towards northern side of the plaintiff's land and has been using the 

courtyard of the plaintiff's land as a road to reach PWD road? 

 

iv) Whether the plaintiff is entitled to  relief as prayed for? 

 

v) Whether the plaintiff is entitled to partition as prayed for? 

 

vi) To what other reliefs the parties are entitled to? 
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8. The plaintiff side had adduced the evidence of 3(Three) witnesses and 

exhibited one document only. The defendant side has also adduced the 

evidence of 3(Three) witnesses and has exhibited 7 (Seven) documents. 

  I have heard the Ld. Counsels for both the parties and gone through 

the materials on records as well as the memorandum of appeal. The vital issue 

in the suit is issue no.(ii) and (iii) and the result of the present appeal is 

depended upon the discussion and finding in this two issues  

 

F I N D I N G S  A N D  R E A S O N S  T H E R E O F 

  

9. The Issue No.(ii) and (iii) are contingent upon the question as to 

“Whether there is any mention about any road in the sale deed of the 

defendant as well as the sale deed of the plaintiff?” 

And 

“Whether the defendants have destroyed a portion of the wall 

towards northern side of the plaintiff's land and has been using the 

courtyard of the plaintiff's land as a road to reach PWD road?” 

 
10. The plaintiff has filed this suit for declaration of right, title, interest and 

possession over the suit land measuring 11 Lechas covered by Dag No.443 of 

Patta No.262 and partition of the suit land from the land mentioned in 

Schedule “Ka” of the land. 

 

11. The plaintiff has claimed to have purchased the suit land measuring 11 

Lechas from Matiur Rahman in the year 2005 and has alleged that on 

05.01.2012 the defendant no.1 & 2 broke the boundary wall of the plaintiff on 

the northern side by 5 inch and placed a tin door over there.  

 
12. The defendant on the other hand has admitted in their pleadings that 

the 11 Lechas of the land in the suit dag and patta was purchased by the 

plaintiff from Matiur Rahman in the year 2005. This has also been admitted by 
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DW-1 in her cross-examination. As the facts which are admitted need not be 

proved, it is established that the plaintiff had purchased 11 Lechas of land 

from Matiur Rahman. Though the defendant admitted about the purchase of 

the suit land by the plaintiff, they has taken a plea that there is a municipality 

road towards the eastern side of the plaintiffs land and in the sale deed 

executed by Matiur Rahman in favor of the plaintiff in the year 2005 the said 

road was described there and it was also stated there that the said road will be 

excluded from the 11 Lechas of the land purchased by the plaintiff.   

 
13. The learned counsel of the appellant/defendant submitted that in the 

sale deed no.2454/90 which is marked as Schedule “Ka” the road claimed by 

the defendant is clearly mentioned. On perusing the schedule of the Exhibit 

“Ka” it appears that from the municipality road on the eastern side, a road 

passing by the side of the wall of Soneswar Das through the land of Majnul 

Haque till the land of defendant no.1 along with a drain of 9 inch width is 

given to the defendant no.1 for use of the same. As such it is seen that there 

is mention about the road in the sale deed executed by Majnul Haque in favor 

of defendant no.1 in the year 1990.  

 
14. If we go through the cross-examination of PW-1, we find her admitting 

that the owner had kept the road measuring 4.9ft in breadth and 97ft length in 

the eastern side of the suit land. But she claims to have purchase the said 

land. PW-2 has also stated in her cross-examination that she was present at 

the time of purchase of land and the seller while selling the land had given a 

road of 4ft 9inch width and 97inch long for use in the eastern side.  

 
15. From the evidence of PW-1 & PW-2 itself it is clear that there was a 

road of 4ft 9inch width and 97inch long at the time of purchasing suit land. 

The learned counsel of the appellant/defendant at the time of arguing the case 

submitted that the registered sale deed through which the plaintiff has 

purchased the suit land is not prove. But it is already discussed earlier that the 

purchased of the suit land by the plaintiff has been admitted by the defendant 

in their written statement. The plaintiff has claimed only that portion of land 

which has been admitted by the defendant. She has not claim any road or any 
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portion of land more than the suit land measuring 11 Lechas of land.   

 
16. During the course of argument the learned counsel for the 

appellant/defendant gave stress on Exhibit- “Ka” wherein the defendant no.1 

was given the 4ft road for their use. But from the evidence of the PWs as well 

as DWs it appears that the plaintiff had purchase the suit land in the year of 

2005 from Matiur Rahman. On perusing Exhibit “Kha” it appears that the 

defendant no.1 purchased the adjutant plot of land on his eastern side from 

Majnul Haque in the year 2004. However in the sale deed executed in one year 

2004 by Majnul Haque in favor of defendant no.1 there is no mention about 

the road claimed by the defendant. It is also seen form schedule of the sale 

deed as well as the sketch map given in para 6 of the plaint and in the memo 

of appeal that on the eastern side of the land of the defendant is the PWD 

road. We find DW-1 stating in her cross-examination that there was a dustbin 

placed by Matiur Rahman over the road used for ingress and egress by 

defendant no.1 from his land measuring 8 Lechas. From this statement we can 

assume that when Matiur Rahman purchased the land form Majnul Haque, he 

purchased the same along with the road used by defendant no.1 for which he 

kept the dustbin for blocking the way. The learned counsel for the defendant in 

the course of argument submitted that there is mention about the said road 

claimed by the defendant in the sale deed executed in favor of Sameer Ali, 

Matiur Rahman and the plaintiff and such the burden was upon the defendant 

to prove their plea. The defendant could have exhibited those sale deeds in 

favor of these persons. But we do not find any such sale deeds executed by 

the defendants in the case record.  

 

17. The learned counsel for the appellant/defendant further submitted that 

the sketch map shown in para 6 of the plaint is different from the sketch map 

shown in Annexure 1 in the memo of appeal. In Annexure-1 the appellant has 

shown a road measuring 4ft 9inch width and 17ft length in the eastern 

boundary of the plaintiff. But if we go through the cross-examination of DWs 

we find the boundaries stated by them to be similar by sketch map shown in 

para 6 of the plaint. None of the DWs has mentioned about the road claimed 
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by the defendants on the eastern side of the suit land. 

 

18. One of the ground stated in the appeal is that the plaintiff filed a 

petition under the provisions of order 18 Rule 18 of CPC praying for inspection 

of the suit land by the Hon'ble Court and the court of Munsiff passed order 

dated 29-04-16 on the said petition requiring the Circle Officer, Nalbari 

Revenue Circle to conduct a local inspection through the Lot Mandal, which is 

not warranted in the eye of law and as such the impugned judgment and 

decree is vitiated and liable to be set aside. 

 
19. The learned counsel for the appellant/defendant submitted that the Lot 

Mondal was examined as CW-1 and the learned Munsiff solely placed undue 

reliance on the observation made by the said witness.  

 
20. Now if we go through the report of CW-1, the Lot Mondol which is 

marked as Exhibit- X we find that there is a common boundary wall between 

the house of the plaintiff and the defendant and on the eastern side of the wall 

there is an open space of 4ft. Though one can use this space in the northern 

side of the plaintiffs land as a passage through the house of the plaintiff, no 

road is seen over the courtyard of the plaintiff. In the plaint also the plaintiff 

had alleged that the defendant had broken a portion of the pakka wall by 5 

feet in the northern side and has fixed a tin door for ingress and egress 

through the plaintiffs land. If we go back to the cross-examination of PW-1 we 

find her stating that she had raised boundary wall on her boundary in the year 

of 2004. DW-2 also stated in his cross-examination that there is boundary wall 

on all the four sides of the plaintiffs land. Hence, it is clear that the plaintiff 

had raised boundary walls after purchasing the suit land and the open space of 

5ft on her boundary wall by the northern side of the suit land, as revealed 

from the report of CW-1 marked as Exhibit-X, has been done by none other 

than the defendants. The report of CW-1 as well as the cross-examination of 

DWs supports the allegation of the plaintiff made in the plaint. 

 

21. Hence in my opinion the Ld. Trial Court below has rightly held that the 
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11 Lechas of land which was purchased by the plaintiff is under her occupation 

by constructing boundary wall. 

 

22.  In view of above discussion, it appears that findings of the Ld. Trial 

Court in isssue no. (ii) and (iii) warrants no interference and the same is 

upheld. Situated thus, issue no.(ii) and (iii) are decided in the affirmative and 

in favor of the plaintiff. 

 

 

O  R  D  E  R 

 

23. In the result, the present first Civil Appeal is bereft of merit and thus, 

the same stands dismissed on contest with cost. 

 The impugned Judgment and Decree dated 19-04-17 in T.S. No.97/12 

passed by the Learned Munsiff No.1 is hereby affirmed. 

 Prepare decree accordingly. 

 Send down the original case record being T.S. No.97/12 to the court of 

the first instance with a copy of the Judgment forthwith. 

 

 Given under my hand and seal of this court on this the 31st day of 

March/2018. 

 

 

                 Civil Judge  
           Nalbari 
 

Dictated & Corrected by me 

 

 

Civil Judge  
Nalbari 


